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NOTICE OF HEARING

DATE: Thursday, February 13, 2014
TIME: 2:00 p.m.
PLACE: Conference Room 325, State Capitol, 415 South Beretania Street

RE: TESTIMONY IN STRONG SUPPORT OF HB1750
RELATING TO PUBLIC ORDER

Aloha, Committee on Judiciary:

The Pacific Alliance to Stop Slavery (PASS) supports HB1750. The shame and public humiliation
associated with the unauthorized distribution of media of a person portrayed in a sexual manner, either
naked or performing a sexual act, is enough in many cases to coerce women and children into further
sexual exploitation and even sex trafficking.

PASS has helped Japanese nationals who end up in capacitated and sexually abused, whose abuse is
recorded by their abuser who uses the images to coerce them into prostitution. For these Japanese
women, the threat of the shame resulting in having those images sent to their families back home was
enough to ensnare them into sex trafficking where they were further abused and exploited.

For women and children, especially teens, who are not victims to sexual exploitation through this
method, the harm isjust as severe. Vindictive and abusive people using these images deliver lasting
harm. Once these images are released on the internet, it is impossible to retrieve them all to repair the
damage. Those images will always remain online.
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PASS kindly urges you to pass HB1750 as we must keep up with the new crimes associated with a
changing technology.

Thank you for hearing this much needed legislation.

Sincerely,

Kathryn Xian
Executive Director
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TESTIMONY FOR HOUSE BILL 1750, RELATING TO PUBLIC ORDER

House Committee on Judiciary
Hon. Karl Rhoads, Chair

Hon. Sharon E Har, Vice Chair

Thursday, February 13, 2014, 2:00 PM
State Capitol, Conference Room 414

Honorable Chair Rhoads and committee members:

I am Kris Cof eld, representing IMUAlliance, a nonpartisan political advocacy
organization that currently boasts over l75 local members. On behalf of our members, we offer
this testimony in support of. with proposed amendments for House Bill 1750, relating to public
order.

This bill makes it a misdemeanor offense to nonconsensually distribute photographic,
video, or sound representations of someone appearing nude or engaged in a sexual act. California
and New Jersey have already enacted laws to make “revenge pom” a criminal offense, while 13
other states have introduced legislation to do so, according to the National Conference of State
Legislatures. For better or worse, rapidly accelerating cellular and Internet technology has made
it easy to disseminate and access intimate images, videos, and recordings. Unfortunately, after a
friendship or romantic relationship ends, individuals will sometimes "get back" at their ex-lovers
by publishing intimate or embarrassing items online or transmitting such items to friends,
colleagues, employers, or the general public. Such an act can be personally disturbing and
professionally compromising, causing the target to suffer emotional distress, familial
ostracization, academic challenges, or workplace dif culties, all of which can linger inde nitely,
while the victim is left without legal recourse.

Additionally, this bill could apply to pimps and johns who use the threat of releasing
intimate representations as a means of coercing victims into sexual servitude. From a factual
standpoint, in the case of sex-trafficking, the representations in question—usually photos or
videos—are often taken "consensually," albeit while the victim is suffering from the extreme
trauma of exploitation. Currently, victims—who often come from cultures in which shame is a
traditional value and potential method of coercion—have little recourse if perpetrators release
damaging infomnation about their activities.
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In other states, free speech activists, such as the ACLU, have claimed that restricting an
individual's ability to transmit lascivious material online, no matter how in ammatory, is
unconstitutional. Citing recent U.S. Supreme Court decisions af rming the protection of
unsavory speech (overturning laws banning videos that show graphic violence against animals in
one case, while upholding the right of Westboro Baptist Church to engage in homophobic
protests in another), these groups contend that the First Amendment is a guarantor of rights, not
taste. Yet, as UCLA law professor Eugene Volokh has argued, vindictive and non-consensual
pornography distribution is more likely to be deemed a form of obscenity, which the Supreme
Court has deemed unworthy of First Amendment protection. Moreover, proscribing revenge porn
would not impede the ability of someone to share salacious images that serve the public interest.
Women who shared nude photos of former New York congressman Anthony Weiner, for
example, would be protected by the Court‘s reasoning in Syder v. Phelps (the Westboro case),
where the majority distinguished between speech concerning public and private matters, saying
that more rigorously protecting the latter does not cloud society‘s interest in fostering a
meaningful exchange of ideas.

That said, advocates for this bill have worked with the Honolulu Prosecutor‘s Of ce to
draft a proposed HDl that re ects the concerns of both victims and law enforcement. We concur
with the intent of the prosecutor's proposed draft, which includes revenge porn as an offense
under violation of privacy in the rst degree, subject to a potential ve-year prison sentence,
$10,000 ne, and mandatory sex offender registration. We request consideration of several
changes to the prosecutor‘s draft, however, including clari cations regards mens rea, the addition
of videos to the bill (pornographic videos, as well as photographic images, have been used to
defame pe0ple‘s reputation and invade their privacy), and the addition of the de nitions “nude”
and “semi-nude” to 7ll-l 100. To the latter point, we note that both the current draft of the bill
and the prosecutor‘s proposal leave out a signi cant number of potential victims—those who
may appear in photos while clad in non-transparent underwear, for example, which could be just
as damaging as nude images. Since the proposed prosecutor's draft includes “intent to harm
substantially the depicted person,” adding semi-nude images to the bill would not alter an
individual’s ability to distribute semi-nude images without intending personal or professional
harm, such as friends posting pictures of each other in swimwear on Facebook or Instagram.
Accordingly, we encourage you to replace the contents of this bill with the following language:

“SECTION 1. Section 711-1100. Hawaii Revised Statutes. is amended bv adding two new
definitions to be agpropriatelv inserted and to read as follows:

“Nude” has the same meaning as in section 712-1210.

“Semi-nude” means a state of dress in which clothing covers no more than the genitals,
pubic region. buttocks and areola of the female breast as well as portions of the body;
covered bv sugporting straps or devices.

SECTION 2. Section 711-1110.9, Hawai'i Revised Statutes, is amended to read as follows:
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